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1.
In June 2000, the Hong Kong General Chamber of Commerce adopted a competition policy statement to encourage competitive practices among Chamber members.  The Chamber General Committee then commissioned the HKCSI, the Chamber’s service policy think tank, to conduct a fact finding, business perspective study on this issue. A competition policy study group was formed under the auspices of the HKCSI to study the subject and report to the General Committee.  This report describes the finding of the study.

The Hong Kong market place

Free market as a dynamic process

Annex IV

2.
Hong Kong prides itself on being a free market economy, yet every now and then there are criticisms of Hong Kong’s market place as being full of monopolies and cartels.  Critics have come from different sources, such as consumer groups, international businesses, political parties and some foreign countries.  They consider that cartels are easy to organise and have become pervasive in Hong Kong. They counsel that other economies are advancing swiftly and will pose serious challenges for Hong Kong if we do not introduce more competition into the market place.

3.
Against this, however, the prevailing view of the business sector is that Hong Kong has a very open market place which is continually being liberalised.  In telecommunications, for example, there has been a drastic drop in charges as a direct result of liberalisation.  In the case of banking, the interest rate agreement has just been dismantled, and the competition for mortgages is now more intense than ever.  In the property sector, there is no barrier to entry and competition among developers is very intense.

4.
While some may allege that the market in many sectors relating to our everyday life seems to be dominated by a few players, such domination, if they exist, does not necessarily imply cartel behaviour.  In supermarkets, for instance, the two major players with their large market shares do not constitute a cartel because they are competing intensely in a small market where the economics dictates that only a small number of players are viable. For the so-called non-tradeable sectors, the domestic market of 6.5 million people, though sizeable for a city, is still small – there are only so many power companies, telecom operators, supermarket chains and bus companies that 6.5 million people can support. In the case of bus companies, those operating on Hong Kong Island may reflect the problems of too much, not too little, competition – the cost of over-competition is reflected in air pollution and traffic congestion.  Moreover, for each industry the operators compete not just among themselves but also with others in the wider sector – thus buses are competing with trains, taxis and mini-buses, while electricity suppliers also compete with gas and LPG providers.

5.
The debate boils down to the question of: is the Hong Kong market “rigged”?  We do not find sufficient evidence to support such an assertion.  We see the “free market” of Hong Kong as a dynamic process which involves the interplay of many different sectors in a small but open market place, rather than as a preconceived structure with a presumed set of players.  Instead of discovering problems in every sector, we consider that the sheer variety of activities reflects Hong Kong’s vitality and attractiveness as a service centre.
Not perfect, but still a free market
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6.
The Study Group does not subscribe to the view that Hong Kong’s market is not competitive due to prevalence of cartels and monopolies.  While Hong Kong’s market may not be perfect, we do not accept that Hong Kong’s competitiveness is under threat because our market is not free enough.  The Heritage Foundation, for instance, has consistently ranked Hong Kong first in terms of economic freedom.

7.
In our view, the Heritage Foundation Report gives compelling evidence of the strength of Hong Kong’s market.  This is further reinforced by the finding from the comprehensive study of overseas investors conducted by Invest Hong Kong, which shows a high level of investor satisfaction in Hong Kong.  There is no evidence that lack of competition is driving out investors.  On the contrary, more investors are coming to than leaving Hong Kong.  

8.
Despite this conclusion, there is no ground for complacency.  Indeed there are areas in the working of the Hong Kong market that can be improved upon.

(a) Some sectors may benefit from more competition, especially those where the market structure is distorted by substantial public sector involvement, such as housing, education and healthcare.  For these sectors, some of the structural deficiencies in the market structure may be addressed through more liberalisation and de-regulation.

(b) In some sectors with a strong public interest, there may be good reasons for government supervision, e.g. transport, telecommunications and broadcasting.  In these cases, it is important to ensure regulatory efficiency, so as to engender competition and to ensure that regulation serves its purpose of prudential supervision rather than becoming a barrier to market development.

(c) Given the small size of the domestic market, a more forward looking attitude would be to take advantage of globalisation and position Hong Kong industries accordingly.  There should be more attention on seeking access to new markets as well as expanding presence in existing markets.

(d) There should be more efforts to promote competition through self regulation.

(e) There may be a case for a more open regime in some sectors, e.g. lawyers and doctors, where restrictive practices are alleged to exist.

The international dimension

9.
Hong Kong is an open economy with no barriers to trade and investment, so there is hardly a case for anti-competitive behaviours to become a barrier to market access.  Even in sectors which are described as domestic and non-tradeable – such as property, energy and construction which are often quoted as evidence of lack of competition – globalisation is opening up opportunities for foreign trade and investment to move into these sectors.  Indeed, for multinational corporations, Hong Kong is part of the global market, whereas for Hong Kong traders, the market is the world.

10.
The question of competitive market place has also become a matter of contention in the WTO, which has established a working party to examine the relationship between trade and competition.  The rationale is that policies on competition – or lack of it – can become a barrier to trade and market access.  Within the WTO, discussion on competition policy is now intensifying, and the possibility of launching negotiations on the subject is now being actively pursued.

Annex VI

11.
Likewise, Hong Kong businesses are concerned with reciprocity treatment for Hong Kong companies operating in other jurisdictions. For example, many businessman feel rather strongly about competing on a level playing field in the Mainland, especially with the latter’s accession to the WTO.  From a practical point of view, competition, market access and non-discriminatory treatment are all of equal importance in international markets.

Self-regulation

12.
The Chamber does not believe in government intervention in promoting competition in the market place.  Instead we prefer self-regulation as the means to promote competition. Since most industries where competition is perceived as an issue are in the service sector, the Chamber Chairman’s Committee in 1998 requested the Hong Kong Coalition of Service Industries to look into the promotion of pro-competitive self-regulation. The HKCSI had considerable experience in developing self-regulatory codes of ethics, having promulgated two codes of ethics on management consultancy and executive search earlier. Another code of ethics on franchising was also developed by the Chamber.
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13.
With that background, the HKCSI developed a set of “Guidelines on Developing Codes of Practice on Competition” in 1999.  The Guidelines were aimed at providing a benchmark for trade and industry bodies to adapt and develop their own codes of practice to promote competition.  To take account of different industries’ requirements, the HKCSI suggested two different levels in designing codes of practices.  Level One refers to cases where a general code of ethics will usually suffice, while Level Two applies to others with more sophisticated requirements including the enforcement of sanctions.  The HKCSI advocated the Level One code as the “default” requirement applicable to all sectors, while Level Two code is recommended for some specific industries with special needs or those which are less mature.

14.
Already self-regulation is practised to different degrees by different industries.  Because the specific needs of individual industries are different, there is no uniform code that can cover all situations, hence the HKCSI model provides only a guideline.  The regulation itself has to be sector-specific.
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15.
Promoting self-regulation does not mean we rule out government regulation altogether.  We do recognise that in some instances government regulation may be justified.  But in these cases, government regulation must be specific to the sector in question.  We have, accordingly, examined the case of telecommunications as an example.

The competition law debate

16.
The establishment of a competition law and a Competition Authority was the key recommendation in the 1996 Consumer Council report on competition policy.  That proposal was rejected by the Chamber and it did not receive community support, as it was considered too draconian and bureaucratic.  The Chamber, instead, advocated market access and self-regulation as the means to promote competition.  Accordingly, the current competition policy regime consists of a “competition policy statement” published in 1998, and a Competition Policy Advisory Group (COMPAG) made up of government officials and chaired by the Financial Secretary.  Competition policy issues were overseen by Trade and Industry Bureau but it has been transferred to Economic Services Bureau in 2000.
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17.
In recent years, there was renewed interest in a stronger competition policy regime, including calls for re-considering a competition law.  One oft-cited argument is that many other economies have developed or are developing competition laws.  This issue came up consistently in the study group’s deliberations.  The study group spent considerable time examining different aspects of the subject.  Our conclusion is that the Chamber’s position against a competition law is substantiated, and that the SAR government has, rightly, stood by the sectoral approach.

Conceptual problems of a legislative approach

18.
For countries with a strong competition law, the merit or otherwise of such law is often a subject of contentious debate.  There are a number of well-established arguments against the rationale for a competition law, as follows.

(i) For many service sectors, even where there is market domination, the case for government action is not conclusively proven.  The threat of potential competition – a high level of so-called “market contestability” – could itself be a strong driving force for the dominant players to maximise economic efficiency.

(ii) Because of technology and strategic interaction, markets left completely to themselves (i.e. perfect competition) may not be the most desirable.  Sometimes monopolies or allegedly anti-competitive behaviours may be more beneficial, for example, by creating economies of scale.  In other words, not all anti-competitive behaviours are socially undesirable.

(iii) Perfect competition may not engender innovation and research and development.  Sometimes the latter can be encouraged only through an accumulation of resources and profits (“economic rent”) by allegedly anti-competitive behaviours.

(iv) Some horizontal agreements such as cooperation in research and development, strategic alliance and standard setting, are beneficial rather than harmful.

(v) Often anti-competitive behaviour arises from too much government intervention.  The answer to promoting competition thus lies in reducing government regulation, not increasing it by a competition law.

Practical difficulties of a competition law

19.
Competition is a very complex subject. Can more competition be “created” artificially through a legally-backed competition policy?  The answer is that even if it can, it may not be more helpful than the subtle and contentious competitive behaviour that happens on a day to day basis among big and small players.  Even if a large number of players can be created artificially, it will only be a matter of time when operators are compelled by the force of the market to consolidate through mergers and acquisitions – the mobile telephone sector in Hong Kong is a case in point.  Moreover, it should not be forgotten that with the free flow of information, the Hong Kong media is acting as a powerful mechanism to sanction the behaviour of market players. 
20.
Besides theoretical arguments, therefore, it is important to consider the actual experience of other jurisdictions.  From our study several practical difficulties in implementing a competitive law have been identified, including the following:

(i) The objectives of a competition law may conflict with that of other government policies.  For example, the competition law may conflict with the “industrial policy”; an aim to help SMEs may conflict with the economic objective of maximising efficiency.

(ii) Because of globalisation, many restrictive practices cut across borders, making investigation and enforcement difficult.

(iii) Investigations into allegedly anti-competitive behaviour will involve sensitive commercial information, e.g. in the case of mergers.  There is a presumption that the investigator has enough expertise to adjudicate, which a government agency may not actually have.

(iv) In jurisdictions with competition laws, regulated industries are often exempted.  This is because as a generic tool, competition law is not aimed at specific regulations.  But such exemptions will have the effect of weakening the competition law, since most “problematic” sectors would be those that require regulation.  If on the other hand the regulated sectors are not exempted, then the competition law will present an additional layer of regulation which may become too burdensome on industry, and hence defeat the purpose of enhancing economic efficiency.

(v) A benchmark would be difficult to find if Hong Kong were to establish its own competition law.  As a relatively new body of laws, competition regimes are too diverse among different jurisdictions, e.g. Germany has laid down very detailed provision on mergers and acquisitions whereas the provisions in the UK Competition Act is much less comprehensive.

The case for competition law not proven

21.
It is clear from the above analysis that there are many aspects of competition which legislation cannot provide for.  Different jurisdictions have different competition laws and their objectives are very different. From our study we have established that there is no strong case for a competition law for Hong Kong.  Furthermore, the experience of other countries suggests that many administrative problems will be encountered in enforcing a competition law.

22.
Before considering a competition law, therefore, it is important to address the associated costs and benefits. A competition law should not be contemplated without a thorough examination of its cost-effectiveness.  Hong Kong will be making a mistake in rushing into a conclusion now without first conducting a thorough cost and benefit analysis.

Conclusion

A positive approach to promoting competition

23.
We conclude that competition is best promoted through a market-led approach, with government playing a supporting role.  The present light-handed approach to regulating market behaviour should therefore be maintained.

24.
A market-led approach implies a positive attitude towards market dynamics and a respect for the specificity of individual sectors.  In other words, where controversies arise, the problems have to be understood fully and individual cases considered on their own merits.  In terms of government regulatory action which may have legal or institutional implications, therefore, a sectoral approach should continue to be adopted.

25.
In addition, the government has a valid role to promote a positive message about competition through a rigorous advocacy programme among the community.  This should include, among other things, promotion of competitive practices amongst industry through self-regulatory codes of conduct.

26.
Currently, the policy for promotion of competition is formulated by COMPAG, and indeed the word “promotion” appears three times in its brief terms of reference.  If promotion were to be effective, however, it must be undertaken as a collective effort of both the government and the private sector.  It is important, therefore, that COMPAG’s membership be expanded to include private sector representatives. 

An enhanced role for COMPAG

27.
More importantly, in line with our positive market-led approach, we encourage a strengthening of the overall policy oversight for competition.  This does not mean having to establish a Competition Authority or the like – which we have already rejected – but it can be achieved within the current institutional framework, namely, a sectoral regulatory approach with an advisory group for policy oversight.

28.
Whilst COMPAG remains an advisory committee, its role can, and indeed should, be enhanced.  Although it should retain its role as a promoter, as a policy advisory group, COMPAG should, in our view, be much more concerned with policy advice on competition issues.  It should follow through the Competition Policy Statement, which was developed by COMPAG itself.
An important task in policy oversight is to identify possible problems in competition – whether generic or sectorally focused – and to advise on how these problems should be pursued.  

29.  On generic issues, besides the overall competitive situation in Hong Kong, COMPAG should also monitor the development of the WTO negotiations relating to competition, and give advice on how Hong Kong should move accordingly. 

30.
COMPAG’s work should further lend support to the sectoral regulatory approach adopted by the government and supported by the Chamber.  While the actual regulatory tasks should be left to the respective government authorities, COMPAG should help identify sectoral issues affecting competition and advise on how these issues are to be tackled.  Its operations should be more transparent.

31.
The enhanced policy function of COMPAG means the need to expand its membership, as referred to above, is further reinforced.  To make it a genuinely high-level policy advisory committee, more non-governmental representative, especially from the business sector, should be appointed to COMPAG.

Recommendation

32.
In sum, the study group makes two recommendations for action.

(i) The government should conduct a vigorous advocacy programme in conjunction with the business sector to promote competition.

(ii) COMPAG’s policy advisory role should be enhanced.  Besides overseeing generic issues, COMPAG should identify sectoral problems and advise on how these issues are to be pursued.  It should monitor international developments, such as the negotiations in the WTO relating to competition.  Its operations should be more transparent.  To support its enhanced role, the membership of COMPAG should be expanded to include non-officials, particularly representatives from the business sector.
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Chamber Statement on Competition 

Chamber Statement on Competition

The purpose of the Chamber Statement is to promote pro-competitive practices among Chamber members, so as to preserve and enhance free competition. The statement contains six principles as follows.

Support for competition

1.
The Chamber supports competition and an open and fair competitive environment for business, both in Hong Kong and globally. We recognize that competition is important, not for its own sake but as a means to upgrade quality and productivity, attract first-class investment, and hence enhance the competitiveness of Hong Kong. 

2.
The Chamber believes that there should be a level playing field for Hong Kong companies both here and overseas. While promoting an open and fair competitive environment here, the Chamber advocates that Hong Kong companies should encounter the same open environment in a foreign country. 

Promoting competition

3.
The Chamber urges members to refrain from restrictive practices. These can include collusive or predatory behaviors that impair economic efficiency or free trade. 

The principle of self-regulation

4.
The Chamber believes that most business sectors, given the right conditions and encouragement, can regulate their own affairs and take account of ethical, legal and moral standards. In sectors subject to government regulation, we believe greater competition can be achieved through pro-competitive regulatory reform, as evidenced by the substantial benefits brought about by the de-regulation in the telecommunications industry. 

5.
The Chamber believes that self-regulation within the business community is an effective means of promoting competition. A self-regulatory code of practice can provide a positive guide for ethical businesses on agreed best practices that provide safeguards to consumers as well as ensure a competitive marketplace. 

Industry specific self-regulation

6.
The Chamber encourages specific industries to develop, through their respective associations, statements or codes of practice to promote competition within their own sectors. These codes should address common complaints and concerns about practices specific to the industries. Where possible, they should include a complaints-handling procedure as well as provisions to deal with non-compliance of their members. 
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Membership of the Competition Policy Study Group

Group Leader

Anthony Griffiths
GML Consulting Limited
Members

Gary Ahuja
Ahuja Watchbands
Anthony Au
abc Multiactive Technology Limited
Tony Au
Robin Bridge & John Liu
Nicholas Brooke
Insignia Brooke

Douglas Brown
Dairy Farm Company Ltd, The
William Brown
Pacific Century CyberWorks Ltd

Peter Burge
Deacons
Marshall H Byres
Ernst & Young
Kei Biu Chan
Willas-Array (Holdings) Ltd
Raymund Chao
Arthur Andersen
Anne Chen
Wilkinson & Grist

Christopher Cheng
Wing Tai Corporation Ltd
Curtis S Chin
Burson-Marsteller
Chung-foo Choy
HSBC Insurance (Asia-Pacific) Holdings Ltd
David Chu
Wah Tak Fung Holdings Ltd
Peter Churchouse
Morgan Stanley Dean Witter Asia Ltd
David Dodwell
Golin/Harris Forrest
Richard Garrett
Maunsell Consultants Asia Ltd
Aron Harilela
Harilela's
Doris Ho
British American Tobacco China Ltd
Dennis Hon
Seapower Resources Logistics Ltd
Bernard Hui
Rocco Design Ltd

John Hung
Wharf (Holdings) Ltd, The
Johnson Hung
Air Eagle International Freight (HK) Ltd
Zhongming Jin
Cosco (Hong Kong) Group Ltd
Fred Kan
Fred Kan & Co. Solicitors
Stanley Ko
Jardine Pacific Limited
Norman Kreutter
Exxon Energy Limited
Kam-fai Kwong
Real Estate Developers Association of Hong Kong, The
Fanny Lai
Fanny P Lai & Co
Albert Lai
The China Water Co Ltd
Yvonne Law
Deloitte Toucho Tohmatsu
Edwin Lee
Wo Hing Engineering Limited
Raymond Leung
Dragages et Travaux Public (HK) Ltd
George Leung
Hongkong & Shanghai Banking Corp
Zhan Li
Shanghai Industrial Investment (Holdings) Co Ltd
David K P Li
Bank of East Asia Limited, The
Michael J Lintern-Smith
Robertsons
Alan Lung
ABC Technologies (HK) Ltd
George Magnus
Cheung Kong (Holdings) Ltd
Nak-Keung Mak
Sun Hung Kai Properties Limited
C Nair
ERM Hong Kong Ltd
Patrick B Paul
PricewaterhouseCoopers
Richard Peng
Hong Kong Exchanges and Clearing Ltd
Michael Preiss
DG Bank
Siegfried Ramseyer
Caterpillar Inc
David Ruan
New-Alliance Asset Management (Asia) Limited

Andreas Sungaimin
The Hong Kong Jockey Club
James Sutherland
Gemini Personnel Ltd
Kyran Sze
LPT Estate Architects Limited
Agnes Tan
New T & T Hong Kong Limited
K K Tse
State Street Bank and Trust Co
Gorden Tso
Golden Sand Holdings Ltd
Andrew Tsui
Korn/Ferry International (HK) Ltd
Kenneth Wai
RMJM Hong Kong Limited
Steve Wong
Billion Group
Allan Wong
Orient Overseas Container Line Ltd
James Wong
Hong Kong and China Gas Company Limited, The
Geoffrey Yeh
Hsin Chong Construction Group Ltd
Li-ming Yu
China Merchants Holdings (Int'l) Co Ltd
Betty Yuen
CLP Holdings Ltd
George Yuen
Better Hong Kong Foundation
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Study Group objectives and operation

Study group objectives

The study group was tasked to examine the following.

1. How does Hong Kong promote itself as a free market place in order to attract first class investment from overseas? (Principle 1 of the Chamber statement)

2. What are the priorities for Hong Kong in advocating an open and fair competitive environment in other countries?  What countries are the “trouble spots” for Hong Kong investors/operators overseas? (Principle 2)

3. The Chamber does not believe in a legislative approach.  How can self-regulation be best encouraged in Hong Kong? (Principle 5)

4. What are examples of successful self-regulation that may be considered for adaptation to Hong Kong's particular circumstances on a sector-specific basis? (Principle 5)

5. The Chamber supports gradual sectoral liberalization, what are the different conditions necessary for de-regulation in a given sector? (Principle 4)

6. How does the Chamber help specific sectors to develop statements or codes of practice through their respective associations? (Principle 6)

7. The Chamber believes that Hong Kong is a free market place, but are there things we can do to improve competition here even more? (Principle 1)
Modus operandi

The study group was launched on 11 October 2000 at a Chamber Roundtable Luncheon. Speakers at the Roundtable included Mrs Pamela Chan, Chief Executive of the Consumer Council and businessman Mr Mark Michelson.

The study group then proceeded through two sets of meetings:

· “Ideas Seminars”—attended only by the study group and chaired by the Chamber Director—featuring outside guest speakers for fact-finding purposes.

· Study group deliberation meetings chaired by the study group leader.

The Study Group held four Ideas Seminars as follows:

· with Professor Tsang Shu Ki of the Consumer Council on 25 October 2000

· with Professor Richard Wong and Dr Alan Siu of Hong Kong University on 6 November 2000

· with Mr William Overholt of Nomura Securities on 8 January 2001

· with Director General of Telecommunications Mr Anthony Wong on 28 February 2001

Two study group deliberation meetings were held on 11 October 2000 and 5 December 2000 respectively.
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Alleged problems in the market place

Based on information gathered by the Study Group, the following is an illustrative account of alleged problems in the Hong Kong market place that could potentially become a threat to Hong Kong’s competitiveness.

(a) Hong Kong is reputed as a financial centre, yet the interest rate is determined by a cartel of the banks.

(b) Telecommunications is still dominated by one fixed telecom network service carrier.  In mobile telecommunications, the operators were proven to have colluded with each other, as sanctioned by the telecom regulator.

(c) In the property sector, half of the Hong Kong’s population live in public housing, which is substandard for a world city.  The restriction on land supply and land use has created the conditions for the dominance by a cartel of a few developers, resulting in high property prices.

(d) In transport, monopolies and cartels abound, such as the limited number of bus franchises, a duopoly in train services, a monopoly cruise terminal, and uniform taxis with no competition.  Even driving school is controlled by a monopoly.  

(e) For airlines, Hong Kong is lagging behind because of the government’s insistence on one-for-one flight in the air services negotiations.  By contrast, Singapore has developed into a hub for European airlines as a result of competitive pressure from open skies.  Its flag carrier has a higher rate of return reflecting its greater efficiency.

(f) In cargo services, the government has created a cartel for air cargo handling.  Hong Kong’s port has the highest charges because of deliberate cartel creation by the government. Hong Kong will lose its competitiveness when other ports in the region catch up and become more efficient.

(g) The energy and utilities sectors also suffer from lack of competition.  The electricity companies are protected by a guaranteed rate of return pegged to their investment. Gas supply is monopolised by a private company, while water supply is controlled by a government monopoly. Gas stations are controlled by a cartel.

(h) Restrictive practices by professions such as lawyers and doctors have led to high level of fees.

(i) Cartel behaviour and restrictive practices can be encountered in a variety of sectors that affect people’s every day life.  There is a monopoly in rice distribution.  Movie and CD distribution is controlled by a cartel, whose interest is further protected by a law banning parallel importation.  Textbooks are supplied by a cartel.  Supermarkets are dominated by two players which use vertical restraints to stifle competitors.  Price fixing occurs even among furniture moving companies. Betting is controlled by another monopoly, the Jockey Club.  Performing arts venues are controlled by a small number of operators, whose policies result in lack of overseas performances.
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Index of Economic Freedom

The 2001 Index of Economic Freedom was compiled by the Heritage Foundation.  It was based on an assessment of 155 countries and jurisdictions by the following criteria:

· Trade

· Fiscal burden of government

· Government intervention

· Monetary policy

· Foreign investment

· Banking and finance

· Wage/prices

· Property rights

· Regulation

· Black market

The ranking of the first 20 economies are as follows:

1.
Hong Kong

2.
Singapore

3.
Ireland

4.
New Zealand

5.
Luxembourg

5.
United States

7.
United Kingdom

8.
Netherlands

9.
Australia

9.
Bahrain

9.
Switzerland

12.
El Salvador

13.
Chile

14.
Austria

14.
Canada

14.
Denmark

14.
Estonia

14.
Japan

14.
United Arab Emirates

20.
Belgium

20.
Germany

20.
Taiwan
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Services 2000 study

The questions of market access and removal of barriers have been thoroughly addressed in an 18-month study by the HKCSI on “Opportunities from Liberalisation of Trade in Services – The Private Sector’s Interest”.  It provides a useful reference for identifying problem areas and “trouble spots” for Hong Kong investors overseas.

From the study the HKCSI compiled a “Services 2000 Wish List” detailing the Hong Kong private sector’s expectations in liberalisation of trade in services in the following areas:

(1) Relaxation in the requirements to establish commercial presence, to enable more companies to gain access into foreign markets.

(2) Enhancing national treatment, i.e. equal treatment of foreign and domestic firms.

(3) Strengthening regulatory reform to enable both foreign and domestic firms to benefit from greater competition.

(4) Facilitating movement of natural persons, to make it easier to supply services across borders.

(5) Improving transparency of laws and regulations.

(6) Improving the scheduling of specific commitments under the GATS, to make it more effective in liberalising trade in services.

(7) Encouraging more private sector participation in the GATS negotiations.

A set of sector-specific recommendations have also been compiled, covering the following sectors:

· Financial Services

· Business Services

· Information Services and Telecommunications

· Distribution Services

· Construction and Engineering Services

· Transport Services
· Electronic commerce
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The HKCSI Guidelines for Competition Codes of Practice

Developing Codes of Practice on Competition

Guidelines by the Hong Kong Coalition of Service Industries

Introduction

1.
The HKCSI supports competition and an open and fair competitive environment for business.  We recognise that competition is important, not for its own sake but as a means to upgrade quality and productivity, attract quality investment, and hence enhance competitiveness of the territory.

2. The HKCSI believes that self-regulation is an effective means of promoting competition.   We believe that most business sectors, given the right conditions and encouragement, can regulate their own affairs and take account of ethical, legal and moral standards.  The Coalition has promulgated two codes of ethics on management consultancy and executive search respectively.

3. The purpose of these guidelines is to encourage member organisations of the HKCSI, and the private sector in general, to adopt pro-competitive measures so as to preserve and enhance free competition.   These guidelines set out the “benchmark” for codes of practice to be developed. 

Different levels of self-regulation

4.
Self regulatory measures, through codes of practice, can be an effective means of enhancing competition and protecting consumers.  They can provide a positive guide for ethical businesses on agreed best practices that provide safeguards to consumers as well as ensure a competitive marketplace.

5.
To take account of the different requirements of different industries, we suggest that there are two different levels to consider in designing codes of practices.  Level One refers to cases where a general code of ethics will usually suffice.  Level Two applies to others with more sophisticated requirements including the application of sanctions through an effective enforcement mechanism.  

6.
The decision as to what level should be adopted in developing a code will depend on a number of factors, as follows.

(i) First, the nature of business of different industry associations would need to be taken into account.  For some associations, the ultimate customers would be domestic consumers whereas for others, the clients may be businesses which are relatively well-informed and who have much stronger bargaining power vis-à-vis the producer.  The needs of consumer protection in these two cases may be quite different.

(ii) Secondly, the extent to which there is a public interest element to the product or service should also be considered.   In a modern service economy, the natural development of the market will give rise to an ever growing variety of services.  For the majority of industries, the best means of ensuring competition would be the market itself together with a well-informed public.  Here the emphasis of self-regulation should be towards good practices and consumer education.  There may, however, be other industries which have a wider degree of public interest and would hence require a “higher level” of self-regulation, including through the application of suitable sanctions.  

(iii) The third factor to consider is the current level of liberalisation and competition of the industry.  Mature and liberalised industries where competition is effectively ensured by the market will have less need for a higher level of code of practice.

(iv) Finally, for industries already under legislative regulation for the promotion of competition, the added value of an additional code of practice may be much less.

7.
Our recommendation is that all industry associations should aspire to develop “Level One” codes of ethics.  Subject to consideration of the above factors, for some particular sectors there may be a need to develop a “Level Two” code.

Level One Code: Encouraging good practices

8.
A Level One code deals with general principles to promote competition and good practice.  Its primary purpose is promotional and educational.

9.
Preparation of the code.  

Acceptance of codes by stakeholders is essential in their development.  Industry practitioners should therefore be fully involved in the drafting of the code. Consultation with appropriate user and consumer groups and related regulatory or government agencies will also be a prerequisite.



10.
Content of the code

To be effective, a code needs to have rules that address common complaints and concerns about practices specific to the industry, that complement existing industry legislation, and that set general standards of behavior.

· The code should offer specific and worthwhile benefits beyond those that might be expected as a result of legal requirements.

· Without being unduly prescriptive or stringent, the code should require high standards within the particular business sector reflecting the legitimate expectations of reasonable consumers.

· The code should normally include measures directed at the elimination or alleviation of consumer concerns and undesirable trade practices arising within the particular business sector.

· Compliance with the code should be mandatory on members of the association.

11.
Standard terms and conditions

Where an association has prepared standard terms and conditions for the use of members they should ensure that terms and conditions:

a)
are reasonably fair between the parties

b)
are not likely to mislead those who use them

c)
are available in the languages of their customers (i.e. Chinese and/or English)

d)
are written in plain language, and

e)
do not unnecessarily exclude variations to meet special circumstances.

12.
Promoting competition

With regard to promoting competition, the code should require that members refrain from restrictive practices that impair economic efficiency or free trade, such as price-fixing, bid-rigging, market allocation, sales and production quotas, joint boycotts, unfair or discriminatory standards, predatory behavior in selling below cost, tie-in sales and setting retail price minimums, where applicable.  

13.
Publicity

Copies of the code should be freely available to customers, to members and to others with a legitimate interest.  In addition, the code should also be publicised so that members of the public are adequately aware of it.  Internally, staff of complying organizations should be required to have access to a copy of the code and be aware of the code’s requirements.  The necessity for training in the meaning and application of ethics and the importance of reinforcing the expected behaviour could also be built in as part of the code.

Level Two Code:  Enforcement

14.

Building upon the contents of Level One codes, a Level Two code should also contain provisions to deal with effective enforcement of the code.  This implies that the relevant associations should have the resources and disciplinary sanctions available to deal effectively with cases of non-compliance.

15.
Compliance

For some industries, commercially significant sanctions may be necessary to achieve compliance by participants.  They would also be important to engender consumer confidence in the self-regulatory scheme.  Accordingly, the associations should endeavour to achieve the following.

· Compliance with the code and procedures for handling of complaints should be developed within the industry.  It should be mandatory on members of the association.

· The code or the constitution of the association should establish procedures for handling of complaints of non-compliance by members with the code. The procedure should include time limits for dealing with these complaints.

· An objective assessment of any breach of the code and a channel for appeal should be available in the case of non-compliance.

· The code should also set out the penalties for non-compliance, including dismissal as the ultimate penalty.

· Rehabilitation of offenders should also be dealt with.

· If feasible, and where appropriate, the association could consider the creation of a “fidelity or insurance scheme” to safeguard the pecuniary interests of association members’ customers. 

16.
Complaints handling

The code should have a mechanism to allow for complaints by both consumers and members to be considered and acted upon, for breaches of code provisions.  

· The code could include, for example, a requirement that members have in place procedures for dealing with direct approaches from consumers and a specific time limit for responding to complaints.

· In addition, there may be a need to make available effective conciliation services, as well as a low-cost, independent scheme of redress as an alternative to action in the courts.

· The scheme should be binding in that members of the associations should not be able to refuse to allow a complaint to go before the scheme if a customer so chooses and in that the member must accept a judgement made under the scheme.  Any such scheme should be able to take into account possible breaches of the code where relevant to the complaint.



17.
Allegedly anti-competitive practices

If the nature of the industry is such that there are practices that may be regarded as anti-competitive, industry practitioners should be required to make the practices subject to scrutiny, thereby enabling both consumers and competitors to gauge whether the practices limit market accessibility or contestability, whether they impair economic efficiency or free trade.

18.
Monitoring and publicity

There should be regular monitoring of the codes for compliance, to ensure transparency in code operation and that the desired outcomes are being achieved.  Some of the measures to achieve this may include publishing an annual report on the operation of the code; providing copies of the report to the Consumer Council; recommending and requiring members to take action based on this information to improve their services to customers; and periodically assessing consumer satisfaction.



The HKCSI Guidelines on “Developing Codes of Practice on Competition” were warmly embraced by HKCSI member associations.  A total of 17 organisations have expressed support to the HKCSI Guidelines:

· Association of Better Business and Tourism Services

· Association of Consulting Engineers of Hong Kong

· Chinese Banks Association

· Hong Kong Association for the Advancement of Science and Technology

· Hong Kong Association of Banks

· Hong Kong Association of Freight Forwarding Agents

· Hong Kong Association of Registered Tour Coordinators

· Hong Kong Construction Association

· HK Exhibition and Convention Organisers and Suppliers Association

· Hong Kong Institute of Company Secretaries

· Hong Kong Liner Shipping Association

· Hong Kong Society of Accountants

· Hong Kong Tourist Association

· Institute of Industrial Engineers (HK) Limited

· Institute of Purchasing and Supplies of Hong Kong

· Management Association of Hong Kong

· Real Estate Developers Association of Hong Kong

Annex VIII

Sectoral regulation: The case of telecommunications

The study group examined the case of sectoral regulation in telecommunications, as this sector is often cited as an example of successful regulatory reform.  The study group’s finding is as follows. 

Prior to 1995, there was only one telecom operator in Hong Kong providing local and international telephone services. In June 1995, with the expiry of the local telephone franchise, the Office of Telecommunications Authority (OFTA) decided to open up the market and introduce competition. Today there are four fixed telecom network service (FTNS) operators for local services.  OFTA coordinates among the four operators, e.g. in the installation of wiring on streets so as to avoid causing inconvenience to the public.  To provide a level playing field, similar licensing conditions have been incorporated in all four FTNS licences.  In the international market, there is now no limit to the number of operators.

The telecommunications legislation underwent a revision in June 2000 whereby the licensing provisions have been incorporated into the law. The provisions relating to anti-competitive practices are covered in Section 7K of the Telecommunications Ordinance and they now apply to all licensees including mobile operators and Internet service providers, not just fixed network carriers.  The powers of OFTA have been more well defined.  A unit was established recently within OFTA specifically to administer issues related to market competition.

Other than outlawing allegedly anti-competitive practices like price-fixing, the Ordinance enables the TA to regulate the behaviour of the dominant licensee so as to ensure no abuse of market position.  OFTA will determine whether a licensee is in a dominant position and whether that position is being abused.  If there is no dominant carrier, for example in mobile services, licensees and customers can all react to offers presented by any operator. An operator will become a dominant carrier and be obliged to comply with dominant carrier restrictions if its behaviour is deemed to be able to affect the market. An operator having a 75% market share will be viewed as a dominant carrier. The observation point would be from 25% upwards. 

A licensee cannot offer products in a way which, in the opinion of OFTA, prevents competition. The conduct of licensees are regulated so as to ensure no discriminatory or deceptive behaviour.  The licensee’s power to make sub-licensee arrangements, entry barrier, degree of product substitutability, etc. are all factors that would be considered.  In order to ensure consistency of judgement, industry and consumers are consulted and OFTA undertakes reviews and issues guidelines from time to time. 

Under the law the TA can initiate investigation on alleged collusion between telecommunication licensees and non-licensees, e.g. agreement between telecom companies and property developers for access to premises for installation which is unfair to other operators. There is provision to rule out contracts which are deemed to have anti-competitive character. To facilitate investigation, OFTA has the power to request for information of non-licensees, and to inspect records and documents of licensees to provide check and balance. Licensees’ commercial documents would be filed with OFTA who can evaluate possible cartel formation. 

OFTA monitors closely inter-connection among fixed network operators. To ensure that the connecting charges are appropriate, the dominant carrier is required to take out vigorous reporting procedures and provide separate accounts. The accounting procedure has to be conducted in accordance with OFTA’s accounting manual. OFTA can also proactively conduct studies on special issues.

There is heavy penalty with criminal sanctions for breach of legislation – a fine of HK$1 million can be imposed per breach. OFTA can present the case to the court for a higher penalty of HK$10 million or a revoking of the license. The aggrieved party can also take civil action for damages.  The new provision also includes an appeal channel with an independent appeal board.  

In conclusion, the case of telecommunications illustrates the merits of a sectoral approach in regulating competitive behaviour.  In view of the technical and complicated nature of the sector, its regulation requires nothing less than a dedicated approach.  Such an approach also enables the gradual liberalisation of the sector in a more measured pace, so that the effect of rapid market changes can be regulated.
Annex IX

Competition laws: the international experience

The legislative approach to competition

It is claimed that more than 80 countries, including most OECD countries and an increasing number of developing countries, have adopted a competition law. Together they represent more than 80% of world trade.

For most jurisdictions, the key aim of competition law is to promote economic efficiency and consumer protection.  The regulatory targets under a competition law are typically as follows.

(i) Horizontal agreements - These include anti-competitive cartel arrangements, price fixing, market sharing and bid rigging.  Sometimes tacit collusion and oligopolistic coordination is also covered.

(ii) Vertical market restraints, such as exclusive dealing (with buyers or suppliers), exclusive territories, tying arrangements or resale price maintenance.

(iii) Abuse of dominant position or “monopolisation” – This includes exclusive dealing, market foreclosure through vertical integration, tied selling, control of essential facilities (e.g. transmission lines) or distribution channels, predatory pricing, price discrimination and exclusionary contractual arrangement.

(iv) Mergers - Whether mergers will substantially increase market power, or become a barrier to entry.

The common ground notwithstanding, the substance of competition laws vary greatly from country to country, with different emphasis in different regimes.  The salient points of the competition laws of the major jurisdictions are as follows:

(i) US – The aim of the competition law is consumer protection.  Cartel behaviour is strictly outlawed.  The legislation is administered by the Antitrust Division of Department of Justice, and the Federal Trade Commission.  One particular feature of the US law is the possible enforcement by the private sector such as citizens and lawyers.

(ii) EU – The competition law is aimed at integration of the European market and enhancing SMEs.  The law has a wide ambit, encompassing state aids to industry, regulatory structures as well as private business practices

(iii) Japan – The largely US-inspired Anti-monopoly Act is administered by the Fair Trade Commission.

(iv) Germany – The Act Against Restraints of Competition is administered by the Federal Cartel Office and Monopolies Commission.  It deals mainly with cartels and anti-competitive mergers.

(v) France – The competition law’s main task is to investigate mergers and cartels.  It is administered by the Conseil de Concurrence.

(vi) Canada – The aim of the Competition Act is to strengthen liberalisation and deregulation.  It is administered by the Competition Tribunal.  A “total welfare approach” may be considered, under which anti-competitive effect can be balanced by potential efficiency gains.

(vii) Australia – A comprehensive approach is adopted focusing on enforcement of relevant legislation, with a vigorous competition advocacy programme.  Mandatory access to essential facilities is also provided for.

(viii) China – The Law on Combating Unfair Competition (1993) and Anti-monopoly Law (proposed) are administered by the State Administration of Industry and Commerce.  The aim is to guarantee the healthy development of the socialist market economy, encourage and protect fair competition, and prevent abuse of dominant positions.

Administration of competition laws

In terms of implementation, broadly speaking, there are three ways of administering competition laws.

The first is the court process, such as in the US.  There competition law is administered by the Antitrust Division of the Department of Justice under the supervision of the US Attorney General.

The second is to create a dedicated agency as the central authority in charge of competition policy and the administration of the competition law, such as the Fair Trade Commission (FTC) in Taiwan.  Its role is to formulate fair trade policy, draft related laws and regulations, and conduct investigations.

The third is a hybrid approach involving both the court and a dedicated agency.  An example is the Australian Competition and Consumer Commission (ACCC), which is responsible for the administration of a general competition law, the Trade Practices Act.  In addition, the law provides the ACCC with a role in administering industry specific rules.  The ACCC is a statutory body with members drawn from the community and appointed by the Federal Government. There is, however, no criminal sanction against anti-competitive conduct, and the ACCC is required to apply for orders and fines through the court system.
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